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INTRODUCTION 

 An employee organization alleges that a public agency employer violated the 

Meyers-Milias-Brown Act (MMBA)1 by interfering with employee rights during an 

organizing campaign based on employer statements and conduct; and by retaliating 

against an employee.  The employer denies any violation of law.  

PROCEDURAL HISTORY 

 On July 10, 2017, the International Brotherhood of Electrical Workers, 

Local 1245 (IBEW or Union) filed an unfair practice charge against the Tahoe-Truckee 

________________________ 
1 The MMBA is codified at Government Code section 3500 et seq.  Unless 

otherwise stated, all references are to the Government Code.   
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Sanitation Agency (T-TSA).  On October 21, 2017, T-TSA timely filed a position 

statement in response to the charge.   

 On December 8, 2017, the Office of the General Counsel of the Public 

Employment Relations Board (PERB or Board) issued a complaint alleging that T-TSA 

interfered with the rights of employees participating in organizing efforts, and failed to 

post a notice of a petition for recognition and make a determination of support 

pursuant to PERB regulations.2   

 On January 2, 2018, T-TSA filed an answer to the complaint, admitting 

jurisdictional allegations, denying substantive allegations, and asserting affirmative 

defenses.   

 On January 16, 2018, the parties participated in a PERB informal settlement 

conference, but the matter was not resolved.   

 On April 12, 2018, IBEW filed a motion to amend the complaint, and on June 4, 

submitted supplemental information in support of its motion to amend.  On June 14, 

the motion was granted, and an amended complaint was issued adding additional 

interference allegations and a retaliation allegation.  The amended complaint alleges 

that T-TSA violated MMBA sections 3503, 3506, and 3506.5, subdivisions (a) and (b), 

________________________ 
2 On May 23, 2017, IBEW filed a petition for recognition with PERB 

(SA-RR-1172-M).  On March 15, 2018, PERB determined it lacked authority to 
process IBEW’s petition based on T-TSA’s local rules.  On September 5, 2018, the 
fourth day of hearing in this case, IBEW withdrew paragraphs 6, 7, 8, and 9 of the 
complaint, which alleged T-TSA failed to comply with PERB posting and card check 
regulations.   
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and committed unfair practices under MMBA section 3509, subdivision (b), and PERB 

Regulation 32603, subdivisions (a) and (b).3   

 On June 27, 2018, T-TSA filed an amended answer, denying the new 

allegations, and asserting additional affirmative defenses.   

 A formal hearing was held on August 6 and 7, and September 4, 5, and 

13, 2018.  During the hearing, the parties submitted stipulations of fact and joint 

exhibits.4  The case was submitted for decision on December 12, after receipt of post-

hearing briefs.  

FINDINGS OF FACT 

 IBEW is an employee organization within the meaning of MMBA section 3501, 

subdivision (a).  T-TSA is a public agency within the meaning of MMBA section 3501, 

subdivision (c), and PERB Regulation 32016, subdivision (a).  Emily Pindar 

(Ms. Pindar) is a public employee within the meaning of MMBA section 3501, 

subdivision (d).   

 T-TSA is a public sanitation agency and is the waste treatment component of the 

sewage collection system for five separate districts in the region.  T-TSA collects 

wastewater from the five member districts, treats it, and disposes of the treated 

wastewater by injecting it into the ground.   

 Each of the five member districts appoints one member to serve on the T-TSA 

Board of Directors.  T-TSA has approximately 50 employees.  LaRue Griffin (Griffin) has 

________________________ 
3 PERB Regulations are codified at California Code of Regulations, title 8, 

section 31001 et seq.  
4 In response to objections by T-TSA’s counsel, IBEW’s counsel confirmed on 

the record that IBEW was litigating only the allegations in the amended complaint and 
all other information was for background purposes. 
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been the T-TSA General Manager since 2015.  Five managers report to Griffin, 

overseeing operations, maintenance, engineering, information technology, and 

administrative services.   

 Michael Peak (Peak) has been employed by T-TSA for over 23 years.  He was 

appointed Operations Manager in June 2016, and oversees the Operations Department 

supervised by Chief Operator Greg O’Hair (O’Hair), and the Laboratory Department 

supervised by Laboratory Director Laura Mader (Mader).  Mader was hired in 

September 2014.  There are 23 employees in both departments.   

 In the 1990s, Stationary Engineers Local 39 (Local 39) represented a bargaining 

unit of maintenance and operations employees.  In 1996, Local 39 submitted a 

disclaimer of interest.  Since then, T-TSA employees have not been represented by a 

recognized employee organization.  Peak was employed by T-TSA when Local 39 

represented maintenance and operations employees.  

Fall 2016 

 In 2016, some employees were interested in exploring union representation and 

eventually contacted IBEW.  In October, IBEW Lead Organizer Rick Thompson 

(Thompson) requested a copy of T-TSA’s employer-employee relations rules.5  In 

October or November, IBEW assisted the employees in creating an organizing 

committee.  Senior Chemist Bill Pindar (Mr. Pindar) had a leadership role on the 

committee.6   

________________________ 
5 Thompson received a copy of T-TSA’s Employer-Employee Relations 

Resolution I-85 (EERR), dated June 26, 1985.  
 
6 Mr. Pindar was hired in September 2000 and promoted to Senior Chemist in 

2015.  His wife, Ms. Pindar, is also employed by T-TSA.   
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 In late Fall 2016, Mader asked Peak about the union in the 1990s.  Peak told her 

they did not have very good representation and after two years the employees voted 

Local 39 out so they could have different representation.   

 In December 2016, after hearing talk of union organizing, Griffin called a staff 

meeting to make himself available for questions.  Griffin provided an overview of the 

Agency and its direction, and announced that a new maintenance manager had been 

hired and would start work soon.  He opened the meeting for discussion, when no one 

spoke he told employees his door was open if anyone had questions.  Griffin regularly 

informed employees they were welcome to stop by his office with questions.   

Griffin Comments in Maintenance Department 

 From November 2016 to January 2017, Griffin served as the maintenance 

department manager until a new manager was hired.  Phillip Fay (Fay) was hired in July 

2016 as a Mechanic II.  In December 2016, the subject of a union was brought up at a 

maintenance staff meeting attended by Griffin.  Fay asked how a union could benefit the 

employees.  Griffin told staff he was impartial, and they could have a union if they 

wanted.   

 Fay testified that the discussion about the union occurred during a maintenance 

meeting on March 13, 2017, when someone brought up the need for a union.7  Fay 

testified that Griffin said, “If you guys want to unionize, you can, but in my experience 

it’s never worked out for anyone, it’s never worked out very well for anybody who did.”   

________________________ 
7 Fay said he wrote down the date the union was discussed but his notes were 

not produced at the hearing.   
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 Griffin testified that he did not attend the March 13, 2017 maintenance staff 

meeting.  He explained that the maintenance staff were interested in a 4/10 work 

schedule.  Griffin was supportive of the extended work day schedule but after 

discussing it with the new maintenance manager, Jim Redman (Redman), they 

concluded that because there had been a large turnover in maintenance staff, the staff 

needed a bit more experience before working extended schedules outside regular 

working hours.  Griffin suggested that the proposed work schedule be revisited at a later 

date.   

 During the March 13, 2017 staff meeting, Redman announced that the 4/10 

schedule would not be implemented.  Griffin later learned maintenance employees had 

questions about the decision.  He attended the April staff meeting to provide further 

explanation but denied making any comments about the union.    

 I credit Griffin’s testimony in which he denied telling maintenance employees that 

unionizing has never worked out for anybody.8  Although Fay claimed to have kept 

notes, they were not produced at hearing.  Griffin testified with a calm demeanor, 

without hesitancy, and his responses were very detailed and certain.  There is no other 

evidence in the extensive record that Griffin made negative comments about the union 

or organizing.  Accordingly, IBEW has not met its burden to establish that Griffin made 

the statement.   

Cal/OSHA Complaint   

________________________ 
8 California Evidence Code section 780 lists factors considered in making 

credibility determinations.  PERB considers the same factors.  (Sacramento City 
Teachers Association (Franz) (2008) PERB Decision No. 1959, proposed decision 
p. 15.)  
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 T-TSA operates an accredited main laboratory and three satellite laboratories to 

test, monitor, and treat wastewater, and report data to the State Water Resources 

Control Board (SWRCB).  Employees in the main lab test samples seven days a week 

to ensure that T-TSA is complying with water discharge requirements into subsurface 

leach fields.     

 Operators in the Operations Department perform tests in the three satellite labs 

for process control.  Test result data from the satellite labs is not reported to the 

SWRCB and operators do not run tests in the main lab.  

 The four Laboratory Department employees, Lab Director Mader, Senior Chemist 

Mr. Pindar, Chemist Kristin Davis (Davis), and Chemist Kristin Schrandt (Schrandt), 

operate lab equipment and run tests in the main lab on sewage and other samples 

using hazardous chemicals.  Some of the tests are performed under ventilation hoods.  

T-TSA’s Chemical Hygiene Program covers practices, procedures, policies, and training 

to ensure that employees are protected from hazardous substances used in wastewater 

laboratories. 

 For an extended period of time, Davis and Schrandt each had a desk located 

within the lab.  Mr. Pindar’s desk is in an office/storage room off the lab.  Mr. Pindar 

walks a few steps into the lab to reach the door to his office.  His office also serves as a 

storage room for laboratory equipment.   

 On October 20, 2016, the California Division of Occupational Safety and Health 

(Cal/OSHA) notified T-TSA of a complaint regarding conditions in the lab involving a 

white film buildup on the windows and ventilation issues.   
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 T-TSA hired an industrial and chemical hygienist to evaluate conditions in the 

lab.  The consultant recommended repairs and modifications to the fume hoods and 

ventilation system.  He also reviewed the Chemical Hygiene Program and 

recommended that T-TSA review its policy on food and drink in the labs.  The Chemical 

Hygiene Program stated employees should “avoid” eating and drinking in the lab.   

 Mader testified that some chemicals can be absorbed into food, and some 

chemicals are carcinogenic.  Mader interpreted the existing policy to mean that 

employees should keep food off the lab counters where chemicals and sewage samples 

are used.   

 Peak held meetings with Engineering/Safety Manager Jay Parker (Parker), 

Safety and Compliance Officer Mike Smith (Smith), Lab Director Mader, and others to 

consider revisions to the Chemical Hygiene Program, including the food/drink policy.  

Peak researched food/drink policies in other laboratories, finding that policies varied 

from “avoid” to “prohibit.”  The model Cal/OSHA plan prohibits food/drink in laboratories.  

Griffin reviewed the lab policy from his former employer, the North of River Sanitation 

District, which prohibited food/drink in the lab.   

 Peak made the decision to revise the Chemical Hygiene Program to prohibit food 

and drink in all the labs to eliminate the potential for exposure and ensure employee 

safety.  The rule applies to anyone who enters one of the labs.  Griffin concurred in the 

decision.  Mader disagreed because there had never been a problem with food or drink 

in the lab.  Mr. Pindar admitted that safety in the lab is of the utmost importance and 

that labs often have rules prohibiting eating and drinking, 



 9 

 The revised Chemical Hygiene Program was effective February 2017.  In 

February, Mader conducted the annual training on the Chemical Hygiene Program for 

the entire plant, noting the recent revisions.  

Just before the change became effective, Davis and Schrandt moved to a newly 

available office outside the lab.  The office was first offered to Mr. Pindar, but he 

declined.  There are no offices located in the satellite labs.  T-TSA removed a 

refrigerator located in one of the satellite labs that held bottles of drinking water.   

 The employee breakroom is located 20 steps down the hall from the main 

laboratory.  According to Peak, when employees working in the main lab want a drink of 

water, they can walk a few steps to the breakroom.  Lab employees are not prohibited 

from leaving the lab or limited to break times if they want to go to the breakroom for 

water.   

 Mader testified that if she notices someone going into the lab with food or drink, 

she reminds them of the change.  She has asked employees from other departments to 

leave the lab if she saw them with food or drink.  She has had to remind all three of her 

lab employees because they were in the habit of bringing water bottles into the lab.  

Mader has occasionally seen Mr. Pindar walking toward the lab with food or drink and 

reminded him not to take it into the lab.  Mader believes the rule is unfair because 

Mr. Pindar is the only employee who cannot have food or drink at his desk. 

 Since the change, Mr. Pindar is no longer allowed to have food or drink in his 

office because it is located within the lab.  He testified, however, that he continued to 

bring water, beverages, and snacks into his office, and Mader observed him with food 

and drink in the lab.  He does not remember Mader telling him he could not have food or 
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drink in the lab.  He said he did not attend the training on the revised policy, instead 

Mader told him to review the revised Chemical Hygiene Program, which he skimmed.  

His signature appears on the training sign-in sheet, however, indicating that he attended 

the training or later watched the training video.   

 On August 4, 2017, Peak saw Mr. Pindar walk into the lab with an apple and 

water.  A few days later at his weekly meeting with Mader, Peak asked if Mr. Pindar had 

been trained on the Chemical Hygiene Plan because he saw him take water into the 

lab.  Peak asked Mader to address it with her staff.  Mader said Mr. Pindar probably 

forgot.  Peak asked her how she would handle it.  She said she would talk to Mr. Pindar 

and remind him that no food or drink was allowed in the lab.   

 Mader testified that Peak asked her to think about what course of action she 

would take if it happened again.  Peak testified he was not suggesting that Mader 

discipline Mr. Pindar, he wanted her to be thinking about how to move forward if the 

directive was not followed in the future.  Mr. Pindar has never been disciplined for taking 

food or water into the lab.   

IBEW Recognition Petition Filed With T-TSA  

On April 5, 2017, IBEW filed a recognition petition with T-TSA, proposing a 

wall-to-wall bargaining unit.  IBEW indicated that it had sufficient proof of support 

in the proposed unit.  T-TSA believed the proposed wall-to-wall unit was 

inappropriate and proposed four bargaining units.  Thereafter, IBEW and T-TSA 

representatives had a series of communications concerning appropriate 

bargaining units.   

May 10, 2017 T-TSA Board Meeting 
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 The IBEW recognition petition was not included on the May 10, 2017 board 

meeting agenda because discussions over an appropriate unit were ongoing.  During 

the public comment portion of the meeting, however, Operations Department Shift 

Supervisor Jeff Claussen (Claussen) and Mr. Pindar each spoke in support of IBEW 

and the petition.  Director Dale Cox (Cox) commented that he was supportive if 

employees wanted to unionize.  The board asked staff to put the petition on the next 

board meeting agenda as a discussion item.  

Butterfield Comments 

 T-TSA Board of Directors President Oz Butterfield (Butterfield) was a founding 

member of the T-TSA and the original general manager when the plant was built in 

1977.9  Sometime after the May 10, 2017 board meeting, Butterfield stopped in the 

office of Ms. Pindar, which was on the way to the front door.  He said, “When did we 

hire all these chickenshits.”  Butterfield then talked about the history of the plant.  

Ms. Pindar believed his comment was in reference to the employees complaining about 

working at T-TSA.  She did not know whether Butterfield knew she was married to 

Mr. Pindar, who had addressed the board in support of the Union.   

 Butterfield proceeded to the office of Administrative Services Manager Roshelle 

Chavez (Chavez), asking for an update on the IBEW petition.  Chavez walked with 

Butterfield to the front counter in the foyer.  Ms. Pindar testified she heard Butterfield 

from her office tell Chavez, “The last time they tried to do this, we just told everybody no 

________________________ 
9 At some point, Butterfield resigned from the board and Director Lane Lewis 

(Lewis) began serving as the T-TSA Board President.   
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until they finally went away and voted them out.  I just don’t know if this guy has it in him 

to say no.”  Ms. Pindar believed he was referring to Griffin.  

 Chavez testified that Butterfield said, “Well, we had the union here 20 years ago.  

And after a few years, they didn’t get raises.  And shortly after that, they voted it out.  

And I don’t know if this manager has got it in him, but we’ll see.”   

Union Opposition Flyers and Petition 

 On May 15, 2017, Thompson prepared a letter and flyer for employees 

describing IBEW, its goals, the recognition process, and the proposed bargaining unit, 

stating that “statutory supervisors” were not included in the unit.   

 On May 16, 2017, Safety and Compliance Officer Smith contacted Thompson 

claiming his classification should be excluded from the bargaining unit because he was 

a statutory supervisor.  Thompson was uncertain whether Smith should be included in 

the unit.   

Smith oversees safety programs, provides safety training, and monitors 

work projects to ensure compliance with safety regulations.  Smith has the 

authority to stop a work project that is deemed unsafe.  He attends the daily 

morning meetings with managers and supervisors so that he is aware of the 

status of work projects around the plant.  Smith reports to Safety Director Parker.  

He does not have the authority to suspend, terminate, or issue written 

reprimands to employees. 

 In May 2017, an unsigned flyer opposed to union representation appeared in the 

breakroom.  About a week later, a similar flyer signed by Smith was placed in the 

breakroom.  The back page, in the form of a petition, included lines for those opposed to 
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unionization.  The second flyer encouraged staff to add their names to a list of 

employees opposed to union representation, stating, in part:  

“Please see Mike Smith to add your name to the list of 
employees that are NOT in support of unionization.  Please 
do so before or after work, or during break.  Or, you can 
meet with Roshelle Chavez regarding your concerns.”   

Mr. Pindar had several discussions with Smith and knew he was opposed to 

union representation.  He also saw IT Specialist Kevin Woods (Woods) carry the 

petition around on a clipboard.   

 Griffin testified that Smith was not a manager or supervisor, and he had no 

disciplinary authority.  He stated he did not ask anyone to prepare the flyers, nor did 

anyone ask his permission to distribute them.  Administrative Services Manager Chavez 

said Smith asked her if he could post information opposing the union.  She told Smith 

he was welcome to share his opinion, but that management would not participate.10  

Work Time Memo 

 In May 2017, Peak and Chavez informed Griffin they had observed staff 

spending more time away from work in discussions with coworkers.  Chavez noted an 

increase in staff talking in the hallways around the plant, and several managers reported 

staff taking extended break and lunch periods.  Some employees, including 

administrative services employees, were observed outside the building on their cell 

phones for extended periods of time because cell reception was problematic inside the 

building.  

________________________ 
10 On June 4, 2018, IBEW withdrew from its motion to amend the complaint an 

allegation that Smith and Woods met with Chavez to discuss strategy for opposing the 
organizing efforts. 
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 Peak noticed prolonged conversations around the plant in areas where no work 

was being performed.  He also observed non-work discussions in the lab.  For example, 

in late 2016, Peak saw Justin Parrish (Parrish) from the maintenance department sitting 

on a stool in the lab having a personal conversation with Mader and the lab staff.  When 

Peak returned 10 minutes later, Parrish was still there.  Peak asked if he had work 

scheduled in the lab.  Parrish responded, “No, I’m just having a conversation with my 

friends.”  Peak asked him to return to his work area and let the lab staff continue their 

work.   

 On another occasion, Peak saw Operator Alan Farrant (Farrant) in the lab for at 

least 10 minutes.  When Peak asked him why he was there, Farrant said he entered the 

lab with a question, but it then turned into a personal conversation with lab staff.   

 On May 16, 2017, Griffin distributed a memo to all staff acknowledging 

employees’ right to participate or not participate in the union issue.  But he reminded 

staff that “work time is, and always has been, for work”, and non-work discussions 

should be held during non-working times before and after work and during break and 

lunch periods.   

 After the memo was issued, employees in different parts of the plant continued to 

have extended conversations lasting 15 to 20 minutes, and not during break times.  

According to Peak, the Agency did not initially focus on limiting personal conversations 

during work time.   

 On August 8, 2017, Peak asked Chief Operator O’Hair and Operations 

Supervisor Brandon Diamond, to pay attention around the plant and address situations 
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if operators were abusing normal work hours by frequent or extended cell phone calls, 

or social gatherings unrelated to work.   

 On September 13, 2017, during his weekly meeting with Mader, Peak told her he 

had observed staff from other departments in the lab at non-break times, having 

non-work-related conversations.  Peak asked Mader to talk with her staff so that 

extended casual conversations did not impact the lab staff’s workload and workday.  

Peak testified that Mader did not agree with his position, believing it was okay for people 

to stop by the lab and socialize.   

 Mader testified that she did not disagree with the policy, but she thought it should 

be applied fairly.  She did not know whether Peak was breaking up conversations 

outside the lab.  She stated that she also broke up personal conversations if she saw 

them going for more than a couple of minutes.  She admitted that on occasion, 

maintenance staff would come into the lab, put their feet up and chat with the lab staff.    

 At some point, O’Hair saw Claussen and Mr. Pindar in a lengthy conversation in 

the hallway and reported it to Peak.  Peak asked O’Hair to remind Claussen to limit 

personal conversations during worktime, and he asked Mader to speak with Mr. Pindar.   

 On September 20, 2017, during her weekly meeting with Peak, Mader referenced 

the “no talking policy,” stating there was a perception that Claussen and Mr. Pindar 

were being singled out because of their involvement in the union.  Peak responded that 

a “no talking policy” did not exist, rather he was addressing extended personal 

conversations in his department.  He also denied any focus on Mr. Pindar because of 

his union activity, telling her he had spoken with other employees as well. 
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 Maintenance Manager Richard Pallante (Pallante) was hired in April 2018.  

Maintenance staff are occasionally assigned to work on projects in the lab, such as 

fixing leaky faucets, changing lights, and replacing countertops.  He noticed that at 

times maintenance staff were in the lab when they did not have work assignments.  In 

June 2018, he told maintenance staff he did not want them in the lab if they were not 

assigned to perform work because he did not want them unnecessarily exposed to 

chemicals and hazardous materials.   

IBEW Recognition Petition Filed With PERB 

On May 23, 2017, while IBEW and T-TSA discussions were ongoing over 

the petition filed with T-TSA, IBEW filed a Petition for Recognition with PERB.11  

Thompson testified he excluded Smith’s Safety and Compliance Officer 

classification from the proposed bargaining unit because he was not certain 

whether Smith was a manager; but the petition continued to list a safety officer 

classification in the proposed unit.  No change was made to the recognition 

petition IBEW filed with T-TSA to exclude Smith’s classification, and there is no 

evidence that Thompson informed Smith that his classification was excluded 

from the petition filed with PERB.  

June 14, 2017 T-TSA Board Meeting  

 The June 14, 2017 board meeting agenda included as a discussion item the 

recognition petition IBEW filed with T-TSA.  During the public comment portion of the 

agenda, Engineer Tom Rinne spoke on behalf of “a number of employees” who were 

________________________ 
11 PERB Case No. SA-RR-1172-M.  On May 31, 2017, PERB requested that 

T-TSA provide a copy of its local rules.  While waiting further direction from PERB, 
T-TSA did not post the notice IBEW attached to its petition. 
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opposed to union representation and requested an opportunity for all employees to 

vote.   

 Peak addressed the board on behalf of himself, Safety Director Parker, Bob 

Gray, and Administrative Services Manager Chavez, speaking in support of General 

Manager Griffin and his direction for the Agency.  Peak concluded, “While we respect 

the rights of other employees to unionize, we would like to keep [Griffin] as our 

bargaining unit representative.  Should the time come for us to have a vote, we will 

choose to vote no on IBEW representation.”12   

 IBEW Organizer Thompson spoke to the board concerning the petition, 

explaining that employees have a right to organize and be recognized with majority 

support.  He said he filed a separate recognition petition with PERB because T-TSA’s 

local rules were out of date.13  He told the Board that PERB would decide whether the 

proposed bargaining unit was appropriate.    

 Several board members expressed confusion over the bargaining unit 

configuration and recognition process, asking whether all employees had an opportunity 

to participate in the decision.  Director Cox asked Thompson:  

“Now, what I’d like to know, and you could, might be able to 
help me with this, was there a vote cast between all the rank 
and file out there or was this just a handful of people that 
wanted to unionize that selected to sign on a petition to 
make this effort move forward?” 

________________________ 
12 IBEW’s proposed bargaining unit excluded manager classifications but T-TSA 

proposed that one of four bargaining units be a supervisory/manager unit.  
 
13 On August 28, 2017, T-TSA provided PERB and IBEW with a later version of 

its EERR, No. 4-93, dated June 25, 1993, explaining it recently found the most current 
version.   



 18

 Thompson stated that with card check recognition employees do not have to 

vote; “If they sign either a petition or a card of authorization saying that they wish to be 

represented by a union or wish to form a union, and they have a majority support in the 

workforce, that is their vote.”   

 Several employees spoke up saying they were not approached or given an 

opportunity to weigh in on union representation.  Mr. Pindar and Ms. Pindar each spoke 

on behalf of the union, stating there was no reason to approach employees believed to 

be opposed to the union.  Ms. Pindar also commented that some employees were 

concerned about reprisal for supporting the union, noting that several managers just 

informed the board of their opposition to the union.14   

 Director Cox further commented:  

“Once again, this is my concern in this whole process.  I will 
support the union and the bargaining unit if the rank and file 
chooses to do so, but my concern is, is that there is a, a 
minority that’s been very vocal and that are dragging along 
the majority and it’s, looks to me by the body language, by 
the nods, by the, the, the feeling that I get that there’s quite a 
few people that aren’t in favor of this and they have not had 
a chance to be heard.”   

 After further employee comment about the opportunity to participate in the union 

decision, Director Cox stated:  

“What I’d like to see is I’d like to see a vote from all the 
employees.  ‘If you want to be represented by the union, you 
vote yes.  If you don’t want to be represented, you vote no.  
The majority rules.’  This is what I would like to see because 
what I’m, what I’m looking at here is I’m looking at quite a 

________________________ 
14 Administrative Services Manager Chavez supervises Ms. Pindar.  She 

prepares the board meeting packets, the meeting minutes, and attends every board 
meeting.  She was present when Ms. Pindar spoke at the board meeting.   
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few unhappy people that aren’t really either sure of what’s 
going on or they’re not in favor of what’s going on, and I’ve 
heard people say that they’ve never been contacted, and 
I’ve heard people say that, that they didn’t know what this 
was all about because there hasn’t been that much 
discussion.  As a Director, I want to make sure that the 
majority rules, and if those people that vote no are in the 
minority, you have to suck it up and you have to get onboard 
with what’s going on here at the Agency and be one happy 
family. We cannot have divisiveness in here in regards to the 
union.  Whether or not   . . .  If, if, if you’re for it, you vote 
yes, once again, if you’re opposed, you vote no, and the 
majority rules, and right now as, as one Board Member, I’m 
seeing some indications through body language and, and 
what people are having to say, they haven’t had the 
opportunity to speak, and that’s not fair.  Let’s be fair to 
everybody here.  Let’s have a vote.  If there’s fifty people 
and we have twenty-six people vote in favor of the union, 
then we unionize.  You folks get your wish.” 

Lab Equipment 

 There are several complex instruments in the main lab.  Davis usually operates 

the SEAL analyzer.  In May or June 2017, Davis was having an issue with the SEAL 

analyzer and Mr. Pindar assisted her in troubleshooting the problem.  Ultimately, Mader 

ordered a part because it was making a grinding noise.   

 Mader informed Peak of the problem with the analyzer.  Mader testified that Peak 

asked her if Mr. Pindar broke the machine.  Peak did not recall a conversation with 

Mader about the analyzer, stating that at most he would have asked what happened to 

the equipment.   
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 Applying established credibility standards,15 I conclude that Mader’s overall 

testimony was generally more emotional and exaggerated.  Peak’s responses were by 

and large reasoned and matter of fact.  At one point, Mader testified about a meeting 

with Peak in which he was angry and yelled at her.  Yet in a memo Mader wrote the 

next day complaining about Peak, there was no mention of this conduct.  Peak did not 

recall having a conversation with Mader about the equipment.  I disregard his 

speculation about how he would have responded but do not credit Mader’s testimony. 

River Bioassessment Training 

 During Summer 2017, Mader asked Mr. Pindar if there were any training classes 

he wanted to attend.  Mr. Pindar informed her of a free river sampling class scheduled 

for October 24, 2017.  Mader asked Peak to approve the training.   

 Peak was aware the SWRCB might be changing or eliminating requirements 

pertaining to river bioassessment.  He told Mader to have Mr. Pindar sign up for the free 

class to reserve a spot, but he wanted to check with the SWRCB before authorizing 

Mr. Pindar’s travel.  Mader was present when SWRCB representative Rob Tucker 

(Tucker) said they were dropping the certification requirement and might make changes 

to the river sampling.   

 In their weekly meetings, Mader asked Peak each week for several weeks 

whether the training was approved for Mr. Pindar.  Eventually, Peak told Mader he had 

not heard back from Tucker and he authorized Mr. Pindar to attend the training.   

Work Physical Blood Draw  

________________________ 
15 See Sacramento City Teachers Association (Franz), supra, PERB Decision 

No. 1959, proposed decision, p. 15. 
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 Mr. Pindar and Davis work 7:00 a.m. to 3:30 p.m.  Mader starts her workday at 

8:00 a.m.  As part of their work physical, lab employees are required to get a blood test.  

On October 23, 2017, Mader asked Peak if the lab staff could start their workday at 

8:00 a.m., by going directly to the clinic when it opened for a fasting blood draw, rather 

than coming to work at 7:00 a.m. before going to the clinic.  Peak approved the late start 

to the workday if they worked until 4:30 p.m.   

 Mader told Davis and Mr. Pindar they could go directly to the clinic when it 

opened at 8:00 a.m., and then make up the time.  On October 25, 2017, Mr. Pindar 

went to the clinic.   

 At the end of the day, Mr. Pindar submitted a leave request to leave work 

30 minutes early, and left at 3:00 p.m.  Peak noticed Mr. Pindar left at 3:00 p.m., rather 

than work to 4:30 p.m. as expected.  He asked Mader about Mr. Pindar’s absence.  

Mader told him Mr. Pindar put in a request for some time off, but she would ask him 

about his schedule.   

 The next day, Mader informed Peak that she had not properly communicated to 

Mr. Pindar and Davis that if they went directly to the clinic, they would have to make up 

the one-hour late start time.  Mader claimed the confusion about the extended workday 

was due to her miscommunication.  Mr. Pindar was not disciplined or required to use 

leave to make up the time.  Davis had not yet gone to the clinic when Mader clarified the 

extended workday option.  

 A few days later, Mader told Mr. Pindar to be careful because the Agency was 

watching him closely, telling him that his name keeps coming up.  Mr. Pindar told her he 

was going to talk to Peak.   
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Pindar – Peak Meeting 

 On November 2, 2017, Mr. Pindar met with Peak, saying that Mader told him 

numerous times that Peak was really focused on him and accused him “of a lot of stuff.”  

Mr. Pindar believed it to be minor things, like the time used to get the blood draw, which 

was a communication error.  He informed Peak that Mader said Peak was out to get 

him.   

 Peak told Mr. Pindar he was not out to get him; he was only trying to follow 

policy.  Peak was upset with the message Mader was giving Mr. Pindar.   

 Mr. Pindar asked Peak about Local 39’s representation in the 1990s.  Peak said 

representation was poor, so the employees voted the union out.  Mr. Pindar told Peak 

he did not have an issue with him, he just wanted union representation for himself.   

Mader Complaint 

 On November 6, 2017, Peak asked Mader whether she told Mr. Pindar that he 

was out to get him.  Mader denied making the statement, but said she told Mr. Pindar to 

be more careful because, in her opinion, he was under more scrutiny than anyone else.  

Peak told Mader her perception was incorrect, and that being told that a manager was 

out to get him could affect Mr. Pindar’s demeanor at work.16   

 On November 7, 2017, Mader filed a complaint with Griffin claiming Peak was 

harassing and retaliating against Mr. Pindar because of his pro-union position.  

________________________ 
16 Mader testified that Peak was agitated when he called her into his office and 

yelled at her for telling employees there was a “no talking policy.”  He accused her of 
spreading negative information to the employees.  I credit Peak’s version of the 
conversation because Mader filed a complaint against Peak the next day but did not 
describe any volatile conduct by Peak.   



 23

 Griffin asked Chavez to investigate Mader’s claims.  Mr. Pindar declined to 

participate in the investigation.   

 On January 10, 2018, Griffin met with Mader, informing her that the investigation 

concluded there was no evidence to support the allegations, but that Chavez suggested 

more effective communication between Peak and Mader.   

T-TSA Denied IBEW Petition 

 Between July and October 2017, processing of both recognition petitions was put 

on hold while IBEW and T-TSA engaged in settlement discussions over an appropriate 

bargaining unit.  When discussions were unsuccessful, T-TSA processed IBEW’s 

petition and determined the proposed bargaining unit did not comply with its local rules.  

IBEW appealed the determination to the T-TSA Board of Directors, which denied the 

appeal in November 2017.17  

Late to Work 

 In early 2018, Peak noticed increased staff tardiness around the plant, both the 

amount of time staff arrived late to work and the frequency it occurred.  Mader was 

aware that employees were getting lax, coming in 5 to 10 minutes late every day.  

Mr. Pindar also recognized that tardiness was becoming a problem and noted in his 

personal logbook when employees from other departments were unreasonably late.   

 T-TSA managers began enforcing punctuality throughout the plant.  Fay testified 

he also saw staff arriving late to work and after punctuality was enforced late arrivals 

decreased from 20 to 25 minutes, to two to three minutes.   

________________________ 
17 On March 15, 2018, PERB determined it did not have authority to process 

IBEW’s recognition petition and dismissed it.   
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 On March 29, 2018, Peak met with Mader and O’Hair, asking them to address 

tardiness in their departments.  Peak told Mader he observed lab staff arriving 10 to 

15 minutes late.  Mader agreed it was a problem and that enforcing start times was 

consistent with prior T-TSA efforts to bring the matter to the staff’s attention.  Peak and 

Mader agreed that being one to two minutes late more than once a week, and 10 to 

15 minutes late more than once a month, would be considered excessive.  Because she 

started her workday at 8:00 a.m., after the lab employees arrived at 7:00 a.m., Mader 

asked Peak to let her know if her staff arrived late.  Peak asked Mader to let her staff 

know he would be watching their arrival time.  Mader met with the lab employees and 

told them to arrive on time. 

 On April 5, 2018, about three days after Mader met with lab employees, Peak 

informed her that Mr. Pindar arrived five to six minutes late for work and asked her to 

address it with him.   

 On April 6, 2018, in an email to Peak and Mader, Mr. Pindar disputed that he was 

five to six minutes late.  He said that when he pulled into the parking lot, the clock in his 

truck read 7:01 a.m., stating that would put him in the lab “around 7:02 or 7:03.”  

Mr. Pindar believed Peak was exaggerating how late he arrived at work.  Mr. Pindar 

was never disciplined or had his pay docked for arriving late to work.   

 Chemist Schrandt works weekends to perform required daily sample testing.  

Mr. Pindar was the first to report to Peak that she was arriving late and leaving work 

early during her weekend shifts.  Peak also observed Schrandt leaving early on one or 

two occasions when he was at the plant on a weekend.   
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 When Mader reminded her of her work hours, Schrandt told her she sometimes 

finishes her work early.  When the conduct continued, the matter was discussed in her 

evaluation.  Eventually, Schrandt received a written reprimand and was told to use 

leave to cover the time she left work early.   

Emily Pindar 

 Ms. Pindar was hired as a Tech Services I in June 2002.  She later worked as a 

Field Inspector for over 10 years before being promoted to Customer Service 

Supervisor in February 2016.  Ms. Pindar supervises the billing department and is 

responsible for billing customers, balancing customer accounts, delinquencies, 

coordinating payments between the billing and accounting departments, and 

inspections of commercial properties.  She directly supervises Field Inspector Claire 

Parker (Parker).   

 The field inspector and a representative from the applicable member district 

inspect new and remodeled commercial properties to assess their impact on the public 

sewage system and determine appropriate charges.  A member district contacts 

Ms. Pindar to schedule a joint inspection.  At times, Ms. Pindar accompanies Parker on 

large inspections or conducts inspections in Parker’s absence.  T-TSA participates in 

three to five inspections per month.   

 Ms. Pindar reports to Administrative Services Manager Chavez.  Chavez was 

hired on May 16, 2016.  Initially, Chavez spent time becoming familiar with the work of 

the department before taking over management on July 1.   
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 Chavez manages seven employees and oversees billing, accounting, 

purchasing, human resources,18 and general administration.  When she first arrived, she 

directed her staff to copy her on all their email messages.  Chavez also asked 

Ms. Pindar for a list of scheduled inspections.  Ms. Pindar informed her that she 

received short notice from member districts, from same day requests to a week’s notice, 

because of short staffing or building inspectors trying to move projects along.  Chavez 

asked Ms. Pindar to give her as much advance notice of inspections as possible.   

 After her promotion in February 2016, Ms. Pindar served a six-month probation, 

receiving a performance evaluation every two months.  Initially, Ms. Pindar reported 

directly to Griffin until Chavez assumed responsibility for the department on July 1.  Her 

first evaluation, prepared by Griffin, covered February 1, to April 1, 2016.  All categories 

were marked “Competent,” with an overall “Competent” rating.  “Competent” was the 

second highest rating, falling below “Superior.”   

 Ms. Pindar’s second probationary evaluation covered April 1, to June 1, 2016.  

The evaluation was prepared by Griffin and was similarly marked as “Competent.”  

 The third evaluation covered June 1, to August 1, 2016, and was prepared by 

Chavez.  Ms. Pindar met with Chavez and Griffin to review the evaluation.  Five of the 

33 categories were marked “Needs Improvement,” with an overall “Needs Improvement” 

rating.  Chavez also extended Ms. Pindar’s probation two months “to allow her to 

improve her behavior.”19   

________________________ 
18 On May 14, 2018, Human Resources Manager Vickie Lufrano was hired and 

assumed responsibility for human resources matters.   
19 T-TSA’s employee handbook states that probation can be extended by the 

General Manager.   
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 Ms. Pindar objected to several of the ratings and comments because Chavez’s 

expectations had not first been discussed with her.  For example, the evaluation stated 

that she was frequently tardy to work, failed to inform Chavez when she was leaving the 

plant to conduct an inspection, and she did not know Parker was arriving late to work.20  

Chavez did not discuss these issues with Ms. Pindar until they were reviewed at the 

evaluation meeting.  

 Supervisors are trained to prepare performance evaluations by looking at the 

overall picture.  There should be no surprises in the evaluation, and any concerns must 

have been previously discussed with the employee.   

 Griffin decided that some of the comments in the evaluation had not previously 

been discussed with Ms. Pindar, and other expectations were unclear.  He told her the 

evaluation would be revised.  He took the evaluation from her and put it in the 

shredder.21   

 On August 24, 2016, Ms. Pindar received the revised evaluation for June 1, to 

August 1, 2016.  Two categories remained marked as “Needs Improvement,” with an 

overall “Needs Improvement” rating.  The comments were significantly reduced, but the 

two-month extension of her probation stayed in the evaluation.   

 The final probationary evaluation covered August 1, to October 1, 2016.  By this 

time, the evaluation form had been changed.  The ratings categories increased from 33 

________________________ 
20 Ms. Pindar works from 8:30 a.m. to 5:00 p.m., arriving after Parker starts her 

workday at 7:30 a.m.  Chavez testified that she did not inform Ms. Pindar that Parker 
was frequently arriving late to work, stating, “I had assumed that they had some kind 
of communication, and I was wrong.”  

 
21 Chavez kept a copy of the shredded evaluation in her files. 
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to 34 categories.  The prior ratings of superior, competent, needs improvement, and 

unsatisfactory, were replaced by superior, good, competent, and needs improvement.  

All categories on Ms. Pindar’s final probationary evaluation were marked “Good,” the 

second highest rating, with an overall “Good” rating.  There were no negative comments 

and Ms. Pindar successfully completed her probation.  

 Annual Evaluation 

 On October 19, 2017, Ms. Pindar received her annual evaluation covering 

October 1, 2016, to October 1, 2017.  The evaluation was prepared by Chavez.  Five of 

the 34 categories were marked “Needs Improvement,” the remainder were marked 

“Competent.”  Chavez testified that Ms. Pindar’s performance completely changed after 

her final probationary evaluation.  When asked if she discussed the change with 

Ms. Pindar, Chavez said:  

“We had several conversations in and around this time, not 
as similar to that original [conversation after the June-August 
2016 evaluation], but I felt that she was slowly moving 
backwards.  And as we transitioned into representation, 
there were things that, you know, things that were - - I guess 
issues that came about that she started to distance herself 
from me, I can only assume.” 

 The evaluation included general comments about failing to communicate and 

comply with Chavez’s “reasonable instructions.”  It also addressed three specific 

matters.   

  1.  Inspection Notice 

 Chavez wrote that Ms. Pindar stated she could not give more than one to three 

days advance notice of inspections because of the short notice provided by member 



 29

districts and contractors.22  Chavez described two incidents where she believed 

Ms. Pindar did not comply with her directive for advance notice.   

 On May 31, 2017, a member district emailed Ms. Pindar notice of an inspection 

for June 7.  On June 5, Ms. Pindar responded to the email, confirming her attendance at 

the inspection and copying Chavez on the email.   

 Ms. Pindar explained she was very busy around this time because Parker was 

out on an extended five-month maternity leave beginning in April 2017, and she was 

performing the work of both positions.  She did not recall whether she opened the 

May 31 email at the time it was received and responded on June 5, or opened the email 

on June 5, responding to the member district on that date and informing Chavez of the 

inspection at the same time.   

 Chavez also saw an inspection noted on Ms. Pindar’s desk calendar for 

June 16, 2017, but Ms. Pindar advised Chavez on June 20 that the inspection was 

scheduled for June 21.  Ms. Pindar stated that the date written on her calendar was a 

tentative date.  The inspection was on and off a couple of times before finally set for 

June 21.  Once the inspection was confirmed, she informed Chavez.   

 Chavez did not discuss the two delayed inspection notices with Ms. Pindar until 

the evaluation meeting, so Ms. Pindar did not have the opportunity to explain the timing 

of her notice to Chavez.  Based on what she perceived to be delayed notice, Chavez 

believed Ms. Pindar was deliberately untruthful with her.  During the hearing, Chavez 

________________________ 
22 Chavez testified at the hearing that Ms. Pindar told that she only gets 

two-day’s notice for every inspection.  Ms. Pindar denied telling Chavez that she was 
unable to give more than a day or so notice.  She testified that sometimes she 
received same day notice and other times was given up to a week’s notice.   
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admitted that she had the opportunity to discuss the delayed notices with Ms. Pindar at 

the time they occurred but chose not to.  She also conceded that Ms. Pindar’s 

communication issues with her could be because she was not communicating with 

Ms. Pindar.   

  2.  Discussions with Coworkers 

 Chavez criticized Ms. Pindar for discussing work issues with coworkers, stating 

that she should discuss any concerns or questions with her.   

 At one point, Ms. Pindar advised Chavez that she needed to work overtime to 

catch up.  Chavez told her that was fine.  About a week later, Ms. Pindar worked an 

hour of overtime and noted it on her timecard.  Chavez informed her that she must 

email a request to work overtime in advance.  Ms. Pindar was unaware of the advance 

notice requirement.  She asked some of her coworkers about the overtime protocol.  In 

the evaluation, Chavez criticized her for questioning coworkers about overtime 

procedures, informing Ms. Pindar to address such questions with her.  Chavez did not 

discuss the issue with Ms. Pindar before including it in the evaluation.  

 In late August 2017, Ms. Pindar expressed her frustration to two coworkers about 

the work of a student employed as a summer receptionist.  One of them mentioned 

Ms. Pindar’s comments to Chavez.  Chavez confronted Ms. Pindar, telling her that she 

personally overheard her comments and they were inappropriate.  Chavez criticized 

Ms. Pindar in the evaluation for discussing her frustration about a temporary employee 

with coworkers when she should have discussed any concerns with her.   

During the hearing, Chavez admitted she lied to Ms. Pindar about overhearing 

her comments.  Chavez first testified she eventually admitted to Ms. Pindar that she had 
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not directly overheard her comments.  Later, Chavez testified that her admission to 

Ms. Pindar that she did not overhear her comments was “implied” when she told her 

that she knew Ms. Pindar had talked to other employees.  When asked why 

Ms. Pindar’s behavior was objectionable but her own misrepresentation was not, 

Chavez stated, “I wasn’t out to hurt anyone.”   

  3.  Reporting Workplace Injury Status 

 Chavez also admonished Ms. Pindar for failing to immediately provide her with 

an update on the status of an injured employee.   

 In February or March 2017, Parker slipped and fell in the parking lot on the way 

into work.  Chavez was informed of Parker’s fall.  Parker was encouraged to seek 

medical care, but she declined.  At approximately 9:30 p.m., Ms. Pindar received a text 

from Parker’s husband informing her that Parker was in the hospital emergency room 

and would not be at work the next day.  He sent a similar message to Melanie 

Wildeman (Wildeman) because she and Parker carpool to work.   

 The next morning Wildeman informed Chavez of the message she received from 

Parker’s husband.  When Ms. Pindar arrived at work at 8:30 a.m., she also informed 

Chavez of the text message.  Chavez was angry and told Ms. Pindar that she should 

have immediately forwarded the text message to her the previous night.   

 When asked what she would have done with the information in the middle of the 

night that she could not do the next morning, Chavez testified:  

“I would have reached out myself to make sure that she was 
getting the care that she needed and that she didn’t have 
second thoughts and want to file a workers comp claim to 
get the care that she needed.”  
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 Chavez testified there was a policy that required supervisors to provide updates 

on the status of injuries.  When she could not identify a policy that required Ms. Pindar 

to immediately notify her that her subordinate had gone to the hospital, Chavez stated 

that Ms. Pindar had a “moral obligation” to immediately report the information.   

  Rating Downgrade 

 In Ms. Pindar’s prior evaluation from October 2016, Chavez rated her “Good” in 

all categories and “Good” overall.  Under the revised evaluation form, “Good” was the 

second highest rating below “Superior.”  In this evaluation, five of the 34 categories 

were marked “Needs Improvement,” the remainder were marked “Competent,” the third 

lowest rating.  When asked to explain why the ratings dropped from “Good,” Chavez 

testified that the evaluation form changed and now “Competent” and “Good” were 

“equal to each other.”  When she was reminded that the evaluation form had been 

changed before Ms. Pindar’s October 2016 evaluation, Chavez did not have an 

explanation for the notable change in the ratings.  

 Evaluation Appeal 

 On October 25, 2017, Ms. Pindar filed an appeal of the evaluation with Griffin.  

On October 30, Griffin informed Ms. Pindar that after reviewing her appeal he concluded 

her evaluation was fair and appropriate.   

 On December 8, 2017, Ms. Pindar sent an email to T-TSA Counsel Richard 

Shanahan claiming retaliation for her and her husband’s support of the union organizing 

effort.  She provided several examples of perceived retaliatory action, including her 

October 2017 annual evaluation.    



 33

 T-TSA retained an independent investigator to investigate Ms. Pindar’s claims.  

In a March 28, 2018 memorandum, T-TSA Board President Lewis informed Ms. Pindar 

there was insufficient evidence that Chavez took adverse action against her because of 

her or her husband’s support for the union.  Lewis stated, in part:  

“Ms. Chavez’s October 2017 performance evaluation was 
mostly fair and reasonable (except as noted below).  The 
allegation therefore was not sustained (i.e., the investigation 
did not disclose sufficient evidence to prove the allegation).  
The investigator did confirm, though, that there is a difficult, 
untrusting relationship between Ms. Chavez and you.  
 

“The investigator concluded that paragraphs 4 and 5 on 
page 2 of your October 2017 performance evaluation 
(regarding discussions with other employees about overtime 
and reporting a workplace injury) were unreasonable.  I 
therefore will instruct Mr. Griffin to strike the two paragraphs 
from the October 2017 evaluation and to counsel 
Ms. Chavez about it.”   

 On April 17, 2018, Griffin gave Ms. Pindar a copy of the revised evaluation.  The 

language found to be unreasonable was not removed from the evaluation.  Rather, a 

thin line was drawn through the two paragraphs.  The words remained clearly visible 

and legible.  No changes were made to the corresponding “Needs Improvement” 

ratings.   

ISSUES 

1. Are the interference allegations timely filed, and if so, did T-TSA interfere 

with employee rights by its statements and conduct during a union 

organizing campaign?  

2. Did T-TSA retaliate against Emily Pindar for engaging in protected activity 

by issuing her a negative performance evaluation? 
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CONCLUSIONS OF LAW 

 Public employees have “the right to form, join, and participate in the activities of 

employee organizations of their own choosing for the purpose of representation on all 

matters of employer-employee relations.”  (MMBA, § 3502.)  It is unlawful for an 

employer to interfere with, restrain, coerce, intimidate, or discriminate against 

employees because of the exercise of rights guaranteed to them by the MMBA.  

(MMBA, §§ 3506; 3506.5, subd. (a).)  

 A prima facie case of interference does not require evidence of unlawful motive, 

only that the employer’s conduct has a tendency to create at least “slight harm” to 

employee rights.   (Los Angeles Community College District (2014) PERB Decision 

No. 2404, p. 5.; Simi Valley Unified School District (2004) PERB Decision No. 1714, 

p. 17.)  To establish a prima facie case, a charging party must demonstrate that the 

employer’s conduct tends to or does result in harm to employee rights.  (Jurupa 

Unified School District (2012) PERB Decision No. 2283, p. 28; Carlsbad Unified 

School District (1979) PERB Decision No. 89; see also Los Angeles County Superior 

Court (2018) PERB Decision No. 2566-C, pp. 24-25, fn. 17.) 

 If a prima facie case is established, PERB balances the degree of harm to 

protected rights against the employer’s legitimate business interests.  (Hilmar Unified 

School District (2004) PERB Decision No. 1725, p. 16, citing Carlsbad Unified School 

District (1979) PERB Decision No. 89, pp. 10-11.)  “Where the harm is slight, the 

Board will entertain a defense of operational necessity and then balance the 

competing interests.”  (Hilmar Unified School District, supra, PERB Decision No. 1725, 

p. 16.)  “Where the harm is inherently destructive [of protected rights], the employer 
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must show the [interference] was caused by circumstances beyond its control.”  

(Hilmar Unified School District, supra, PERB Decision No. 1725, p. 16.)  The employer 

bears the burden of proving the necessity of its actions.  (Simi Valley Unified School 

District, supra, PERB Decision No. 1714, pp. 17-18.)   

 When applying these standards, PERB recognizes that employers may express 

their views on employment matters over which it has legitimate concerns in order to 

facilitate a full and knowledgeable debate.  (Chula Vista City School District (1990) 

PERB Decision No. 834, p. 11; City of Oakland (2014) PERB Decision No. 2387-M, 

p. 24.)  Employer speech causes no cognizable harm to employee rights unless it 

contains “threats of reprisal or force or promise of a benefit.”  (Chula Vista City School 

District, supra, PERB Decision No. 834; City of Oakland, supra, PERB Decision 

No. 2387-M, p. 26.)  Whether employer speech is protected or constitutes a 

proscribed threat or promise is determined by applying an objective rather than a 

subjective standard.  (California State University (1989) PERB Decision No. 777-H, 

proposed decision, p. 8.)  A charging party “must show that the employer’s 

communications would tend to coerce or interfere with a reasonable employee in the 

exercise of protected rights.”  (Id. at p. 8.)  Employer statements are to be viewed in 

their overall context to determine if they have a coercive meaning.  (Los Angeles 

Unified School District (1988) PERB Decision No. 659, p. 9.)    

 Lawful expressions of employer speech have been found where the 

communication at issue accurately described an event and contained no obvious 

threats of reprisal or promise of benefit, even when statements were critical of a 
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union’s bargaining position or tactics.   (Saddleback Valley Unified School 

District (2013) PERB Decision No. 2333, proposed decision, pp. 28-29.)   

 Employer statements that disparage protected activity by suggesting that 

unionization will result in loss of pay or benefits, or that use of the grievance 

procedure is futile, reasonably tend to discourage participation in protected activity 

and interfere with employee rights.   (City of Oakland, supra, PERB Decision 

No. 2387-M, pp. 26-27.)  “A statement that unionization will result in adverse 

consequences to employees, such as layoffs or plant closures, interferes with 

employee rights unless the statement is capable of proof based on objective facts 

outside the employer’s control.”  (County of Riverside (2010) PERB Decision 

No. 2119-M, p. 18.)   

Employer Speech 

1. Board President Butterfield’s Comments 

 The complaint alleges that Butterfield told employees that management 

undermined prior efforts to unionize “until they finally got the hint and voted the union 

out.”   

 During the May 10, 2017 T-TSA board meeting, Claussen and Mr. Pindar spoke 

in support of the union organizing effort.  Sometime after the meeting, Butterfield 

talked with Chavez in the lobby.  Chavez testified that Butterfield stated, “[w]ell, we 

had the union here 20 years ago.  And after a few years, they didn’t get raises.  And 

shortly after that, they voted it out.  And I don’t know if this manager has got it in him, 

but we’ll see.”   
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 Ms. Pindar heard Butterfield’s comments from her office.  She similarly testified 

that Butterfield stated, “[t]he last time they tried to do this, we just told everybody no 

until they finally went away and voted them out.  I just don’t know if this guy has it in 

him to say no.”  Ms. Pindar believed Butterfield was referring to Griffin.   

 In County of Riverside, supra, PERB Decision No. 2119-M, several members of 

the county’s board of supervisors publicly commented that the county would consider 

eliminating the temporary employee program if employees attempted to unionize.  

PERB held that the comments tended to coerce employees to cease organizing efforts 

for fear of losing their jobs.  In Temple City Unified School District (1990) PERB 

Decision No. 841, the employer stated it could not agree to any financial terms in 

negotiations until all grievances were resolved.  PERB determined the statement 

constituted interference with employees’ right to file grievances.  In Coachella Valley 

Mosquito & Vector Control District (2009) PERB Decision No. 2031-M, PERB found 

unlawful interference when an employer’s representative informed employees they 

were free to join the union, but that the costs associated with unionization would result 

in layoffs.   

 Regardless of the precise statement made by Butterfield, either version 

suggests an intent to make it difficult for employees to be represented by an employee 

organization.  Even if heard by only one employee, such statements reasonably tend 

to discourage employee participation in efforts to obtain union representation, resulting 

in at least slight harm to employee rights.  (City of Oakland, supra, PERB Decision 

No. 2387-M.)   
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 T-TSA provided no evidence of operational necessity, claiming that Butterfield’s 

statement was made in a private conversation with the human resources manager.  

The conversation, however, was not private as Ms. Pindar also heard the statement.  

IBEW has therefore established unlawful interference.   

2. Director Cox’s Statements 

 The complaint alleges that Director Cox questioned the legitimacy of the 

organizing effort, disregarded authorization cards, and insisted on holding an election.   

 The IBEW recognition petition was discussed at the June 14, 2017 board 

meeting.  Thompson explained to the board that employees have a right to organize 

and be recognized with majority support based on card check recognition.  Mr. Pindar 

and Ms. Pindar each spoke on behalf of the union.  Other employees expressed 

opposition to union representation or confusion with the recognition process.   

 Several board members were also confused about the recognition process.  

Director Cox’s comments were the most extensive.  While he professed to support 

unionization if a majority of the employees agreed, he disregarded Thompson’s 

explanation of majority support by card check.  Rather, based on his observations of 

the employees attending the meeting, he characterized union supporters as a vocal 

minority “that are dragging along the majority.”   

 Cox questioned whether the card check process established majority support.  

He concluded based on the “body language” and statements of those employees 

opposed to union representation, that there were “quite a few people that aren’t in 

favor of this and they have not had a chance to be heard.”  Cox repeatedly called for a 
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vote by all employees, disregarding the employees’ right to establish majority support 

by card check.   

 In County of Riverside, supra, PERB Decision No. 2119-M, PERB found that 

the statements of elected board members could cause employees to cease organizing 

efforts out of concern over the loss of their jobs.   

 Cox’s statements to not rise to the level of a threat of job loss, but by 

disregarding the employees’ right to establish majority support by card check in favor 

of a formal vote by all employees, the statements reasonably cause at least slight 

harm by tending to discourage employees from pursuing union representation.   

 T-TSA contends that Cox’s statements did not contain threats of reprisal or 

force, or a promise of benefits.  Rather, T-TSA asserts that Cox was lawfully 

expressing his opinion in response to the concerns raised by some employees.  In 

Hartnell Community College District (2015) PERB Decision No. 2452, p. 25, the Board 

stated, “[t]he safe harbor for employer speech does not apply, however, to advocacy 

on matters of employee choice such as urging employees to participate or refrain from 

participation in protected conduct, statements that disparage the collective bargaining 

process itself, implied threats, brinkmanship or deliberate exaggerations.”  Although 

Cox may have been unfamiliar with the card check process, his statements suggest to 

employees that their efforts to collect cards in support of union representation was 

futile.  Thus, unlawful interference is established. 

3. Anti-Union Flyer and Petition 

 The complaint alleges that T-TSA, through its agent, Safety and Compliance 

Officer Smith, distributed anti-union flyers and circulated a petition opposed to the 
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union’s organizing efforts.  To establish unlawful interference, IBEW must demonstrate 

that Smith was an agent of T-TSA, acting with the actual or apparent authority of 

T-TSA when he distributed the flyers and circulated the petition.    

 “‘Actual authority’ is that which an employer intentionally confers upon the agent, 

or intentionally or negligently allows the agent to believe himself or herself to possess.”  

(Chula Vista Elementary School District (2004) PERB Decision No. 1647, p. 7, citing 

Inglewood Teachers Assn. v. PERB (1991) 227 Cal.App.3d 767.)  On the other hand, 

“apparent authority to act on behalf of the employer may be found where the 

manifestations of the employer create a reasonable basis for employees to believe that 

the employer has authorized the alleged agent to perform the act in question.”  

(Santa Ana Unified School District (2013) PERB Decision No. 2332, p. 10, citing West 

Contra Costa County Healthcare District (2011) PERB Decision No. 2164-M.)  Thus, 

“[a]pparent authority may be found where an employer reasonably allows employees to 

perceive that it has authorized the agent to engage in the conduct in question.”   

(Chula Vista Elementary School District, supra, PERB Decision No. 1647, p. 8; Santa 

Ana Unified School District, supra, PERB Decision No. 2332, p. 10.)  Apparent 

authority may be demonstrated where an employer has knowledge of the employee’s 

actions to act on behalf of the employer and fails to repudiate them or acts to ratify the 

employee’s conduct.  (West Contra Costa County Healthcare District, supra, PERB 

Decision No. 2164-M, p. 7.)  The burden of proving the existence of actual or apparent 

authority rests with the party asserting the agency relationship.  (Inglewood Unified 

School District (1990) PERB Decision No. 792, p. 19.) 
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 In West Contra Costa County Healthcare District, supra, PERB Decision 

No. 2164-M, a lead housekeeper, a member of the bargaining unit, circulated a petition 

asking the employer to bar union representatives from employee break rooms and 

restrict their access to the cafeteria.  A review of his duties established that before his 

supervisors arrived for work, the lead housekeeper sometimes had to decide where to 

assign an employee.  He answered the phone and ordered supplies.  He had the 

authority to adjust the schedule and call in replacements when employees called in sick 

or offer overtime if he was unable to get anyone to come in, but he was required to 

follow a seniority list in both circumstances.  The lead housekeeper also had the 

authority to report an employee for insubordination if the employee refused to perform 

work.  PERB found that the performance of some supervisory duties in the absence of 

his own supervisors was insufficient to establish that the lead housekeeper had 

apparent authority to act on behalf of the employer in circulating the petition to limit 

union access.   

 In the present case, after Thompson distributed IBEW’s letter to employees 

describing the proposed bargaining unit, Smith called him claiming he was a “statutory 

supervisor” and should be excluded from the bargaining unit.  Thompson was unsure 

whether Smith was a manager or supervisor and attempted to exclude his classification 

from the recognition petition later filed with PERB.  Smith later distributed two flyers and 

a petition opposed to union representation in the employee breakroom.   

 Smith oversees safety programs, provides safety training, and monitors work 

projects to ensure compliance with safety regulations.  He has the authority to stop a 

work project that is deemed unsafe.  He attends the daily morning meetings with 
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managers and supervisors so that he is aware of the status of work projects around the 

plant.  Smith reports to Safety Director Parker.  He has no disciplinary authority.  Griffin 

testified that Smith is not a manager or supervisor.   

 IBEW has not established that Smith acted with actual authority on behalf of 

T-TSA.  Smith is not a manager and there is no evidence that he has any supervisory 

authority.  Although he can stop a work project for safety reasons, he does not assign 

work and has no authority to discipline employees.   

 To establish apparent authority, IBEW must show that T-TSA’s actions 

reasonably caused employees to believe it authorized Smith to create and distribute 

anti-union flyers.  (Chula Vista Elementary School District, supra, PERB Decision 

No. 1647; Santa Ana Unified School District, supra, PERB Decision No. 2332.)   

 There is no evidence that Smith had management or supervisory authority over 

employees.  He did not assign work or impose discipline.  While he did attend the daily 

manager and supervisor meeting, he did so to learn the status of work projects so he 

could monitor them for compliance with safety requirements.  T-TSA did not direct Smith 

to prepare the flyers.  There is no evidence that Smith represented to employees that 

T-TSA directed his distribution of the flyers and that T-TSA was aware of this 

representation.  Rather, after IBEW distributed its flyers, Smith asked permission to post 

his own flyers.  Nothing here suggests that employees could reasonably perceive that 

T-TSA authorized Smith to prepare and distribute the anti-union flyers.  Mere surmise 

by an employee is insufficient to establish agency.  (Inglewood Unified School District, 

supra, PERB Decision No. 792, p. 20.)  IBEW has not established that Smith was an 

agent of T-TSA or acted with apparent authority when he prepared and distributed the 
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flyers.  Thus, T-TSA did not unlawfully interfere with employee rights when Smith 

distributed his flyers.  

4. Employer Speech Allegations Dismissed for Failure of Proof  

 IBEW provided no evidence on two allegations in the amended complaint.  

IBEW bears the burden of proving the allegations of the complaint by a 

preponderance of the evidence.  (Lake Elsinore Unified School District (2012) PERB 

Decision No. 2241, p. 10; see also PERB Regulation 32178.)  The allegations that 

O’Hair told an employee he could get his authorization card back, and that Senior 

Operations Supervisor Brandon Dimond (Dimond) asked an employee whether he 

supported the union, are therefore dismissed.  In addition, based on the finding that 

Griffin did not tell employees in the maintenance department that unionizing never 

worked out, this allegation is also dismissed.   

Employer Conduct 

 The complaint alleges that Operations Manager Peak engaged in conduct that 

interfered with employee rights.  “If the employer’s conduct interferes with protected 

conduct, the burden shifts to the employer to articulate a legitimate justification for its 

conduct.”  (County of San Bernardino (Office of the Public Defender) (2015) PERB 

Decision No. 2423-M, p. 36.)  The employer’s conduct must cause at least slight harm 

to protected employee rights.  (Los Angeles Community College District, supra, PERB 

Decision No. 2404, p. 5; Simi Valley Unified School District, supra, PERB Decision No. 

1714, p. 17.)  PERB has found that photographing union organizers meeting with 

employees caused at least slight harm to employee rights.  (County of San 

Bernardino (2018) PERB Decision No. 2556-M.)  Prohibiting an employee from 
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commenting to coworkers about a matter for which he was being investigated interfered 

with his protected rights by preventing him from contacting potential witnesses.  (County 

of Santa Clara (2018) PERB Decision No. 2613-M.)  An employer’s policy that 

prohibited distribution of only union materials harmed employee rights.  (Petaluma City 

Elementary School District/Joint Union High School District (2016) PERB Decision 

No. 2485.)  

1. Untimely Allegations 

 The complaint alleges that Peak took numerous actions that interfered with 

employees’ participation in protected activities.  T-TSA asserts that many of these 

allegations are untimely filed.   

 PERB is prohibited from issuing a complaint with respect to any charge based on 

alleged unfair practices occurring more than six months prior to the filing of the charge.  

(Coachella Valley Mosquito and Vector Control District v. Public Employment Relations 

Board (2005) 35 Cal.4th 1072; PERB Regulation 32620, subd. (b)(5).)  The limitations 

period begins to run once a charging party knows, or should have known, of the conduct 

underlying the charges.  (County of Sonoma (2011) PERB Decision No. 2173-M; 

Gavilan Joint Community College District (1996) PERB Decision No. 1177.)   

 Once PERB issues a complaint, the burden shifts to the respondent to plead and 

prove that the alleged unfair practice is untimely filed.  (Los Angeles Unified School 

District (2014) PERB Decision No. 2359; National Education Association-Jurupa 

(Norman) (2014) PERB Decision No. 2371.)   

 On April 12, 2018, IBEW filed an amended unfair practice charge and a motion to 

amend the complaint.  The amended charge contains new allegations that were not 
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included in the original charge.  In its amended answer, T-TSA asserted a statute of 

limitations defense.  The statute of limitations prohibits allegations that occurred more 

than six months prior to the filing of the amended charge.  Thus, alleged conduct that 

occurred before October 12, 2017 is barred by the statute of limitations.  (Coachella 

Valley Mosquito and Vector Control District v. Public Employment Relations Board, 

supra, 35 Cal.4th 1072.)   

a. Ban on Food/Drink in the Labs 

 The complaint alleges that Peak interfered with employee rights when he banned 

food and drink in the main and satellite labs.  Peak revised the Chemical Hygiene 

Program to prohibit food and drink in the labs effective February 2017.  This action 

occurred well before the October 12, 2017 statutory limitations period and is therefore 

dismissed.  

 Even if a prima facie case of interference was found, T-TSA had legitimate health 

and safety reasons for prohibiting all employees from entering any of the labs with food 

or beverages.  Peak’s decision was not arbitrary.  He researched similar policies in 

other laboratories, including the Cal/OSHA model plan which prohibits food/drink in 

laboratories, and consulted with T-TSA’s safety staff.  Mader testified that some 

chemicals can be absorbed into food, and some chemicals are carcinogenic.  

Mr. Pindar admitted that safety in the lab is of the utmost importance and that labs often 

have rules prohibiting eating and drinking.  T-TSA established it had a legitimate 

business reason for revising the policy.  
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b. Suggestion to Consider Future Discipline for Breach of Food/Drink 
Policy  

 In a related allegation, the complaint alleges that Peak asked Mader to think 

about what she would do if Mr. Pindar again brought food or beverages into the lab.  

This allegation, occurring in early August 2017, is untimely and is dismissed.   

 Even if timely, IBEW failed to establish interference.  The evidence 

demonstrates that Peak allowed his supervisors to manage their departments and 

staff.  Peak asked Mader to consider what she would do if Mr. Pindar again forgot and 

brought water into the lab.  In the context the statement was made, Peak was 

providing guidance to a supervisor to be thinking about how to ensure that employees 

comply with safely requirements.  Mader’s perception that the statement threatened 

discipline was unwarranted.   

  c.  Work Time Memo 

 The complaint alleges Peak prohibited employees from discussing organizing 

efforts “on the clock.”   

 In May 2017, Peak and Chavez observed staff spending more time away from 

work in discussions with coworkers and in extended cell phone conversations.  On 

May 16, 2017, Griffin issued a memo reminding employees that work time is for work, 

and non-work discussions should be held before and after work, and during lunch and 

break times.  This allegation falls well outside the statutory limitations period, and for 

that reason is dismissed.  

 Even if timely, the evidence does not establish interference.  PERB has 

repeatedly held that “[b]ecause work time is for work, an employer may restrict 

non-business activities during work time, but it may not single out union activities for 
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special restriction, or enforce general restrictions more strictly with respect to union 

activities.”   (Regents of the University of California (Irvine) (2018) PERB Decision 

No. 2593-H, p. 8; County of Orange (2018) PERB Decision No. 2611-M, p. 3; 

Petaluma City Elementary School District/Joint Union High School District, supra, 

PERB Decision No. 2485, p. 50.)  The employer must be given leeway to restrict 

activities if they do not occur during non-work time in non-work areas in order to 

maintain order, production, or discipline.  (State of California (Employment 

Development Department) (2001) PERB Decision No. 1365a-S, p. 9.)   

 Peak, Mader, and others admittedly broke up extended personal conversations 

around the plant.  There is no evidence, however, that conversations pertaining to 

union activities were targeted.  Rather, the focus was on all extended personal 

conversations.  Peak asked Parrish and Farrant to leave the lab after they admitted 

they were engaged in social conversations.  Parrish testified he was in the lab “just 

having a conversation with my friends.”  Farrant stated he entered the lab with a 

question but then stayed to have a personal conversation with lab staff.  Mader 

testified she broke up personal conversations that lasted more than a couple of 

minutes.  She acknowledged maintenance staff would occasionally come into the lab, 

put their feet up, and chat with lab staff.  There is no evidence that T-TSA singled out 

conversations pertaining to the Union when it attempted to limit non-business 

conversations during work time.  (Regents of the University of California (Irvine), 

supra, PERB Decision No. 2593-H.)   
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d. Equipment Problems 

 The complaint alleges that Peak interfered with Mr. Pindar’s right to engage in 

protected activities when he accused him of causing equipment maintenance 

problems.   

 In May or June 2017, Davis had an issue with the SEAL analyzer used in the 

main lab.  Mr. Pindar assisted her in troubleshooting the problem.  Ultimately, Mader 

ordered a part because analyzer was making a grinding noise.  Mader testified that 

when she informed Peak of the problem, he asked if Mr. Pindar broke the machine.  

Peak did not recall having a conversation with Mader about the analyzer.  This 

allegation occurred before the October 12, 2017 statutory limitations period and is 

therefore untimely filed.  

 Even if timely, and even assuming Peak made the statement, there is no 

evidence of harm to Mr. Pindar’s rights.  The statement does not contain a threat of 

reprisal or force or promise of benefit.  (Chula Vista City School District, supra, PERB 

Decision No. 834.) 

2. River Bioassessment Training Request 

 Several other interference allegations based on actions taken by Peak are 

timely filed.  The complaint alleges Peak interfered with Mr. Pindar’s rights when he 

delayed approving his training request.   

 In or about August 2017, Mr. Pindar requested to attend a free river sampling 

class to be held on October 24.  Peak did not approve the request for several weeks.  

Since T-TSA did not establish whether Peak approved the training request before 

October 12, the allegation is found to be timely filed.   
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 IBEW has not, however, established that Mr. Pindar had a protected right to an 

immediate answer to his request to attend training.  There is no evidence that Peak 

infringed on employee rights to communicate or meet with coworkers and union 

representatives, or engaged in conduct that harmed protected activities when he 

delayed approval of the training request.  This allegation does not state a prima facie 

case of interference.  

 Even if slight harm to employee rights could arguably be found, T-TSA had a 

legitimate business reason for the delay.  Peak was aware the SWRCB might 

eliminate the river bioassessment requirement.  He told Mader to have Mr. Pindar sign 

up for the free training to reserve a spot in the class while he checked with the 

SWRCB.  Mader was present when SWRCB representative Tucker advised that the 

certification requirement was being dropped and there might be changes to the river 

sampling.  Eventually, when he did not hear from Tucker, Peak authorized Mr. Pindar 

to attend the training.  Peak reasonably delayed approving the travel request to 

determine if the training remained pertinent to the work of the agency.   

3. Work Physical Blood Draw 

 The complaint alleges Peak interfered with Mr. Pindar’s rights when he 

questioned his use of worktime to get a blood draw for a work related physical.   

 On October 23, 2017, Mader asked Peak if the lab staff could start their 

workday at 8:00 a.m., by going directly to the clinic when it opened for a fasting blood 

draw, rather than report to work at 7:00 a.m. before going to the clinic.  Peak approved 

the late start to the workday if the staff made up the time by working until 4:30 p.m. 
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 On October 25, 2017, Mr. Pindar went directly to the clinic at 8:00 a.m.  At the 

end of the day, he submitted a leave request to leave work 30 minutes early, and left 

at 3:00 p.m.  Peak noticed Mr. Pindar did not work until 4:30 p.m. as expected.  He 

asked Mader about his absence.   

 The next day, Mader told Peak she had not properly communicated to 

Mr. Pindar and Davis that if they went directly to the clinic, they would have to make 

up one-hour for the late start time.  Mader claimed the confusion was due to her 

miscommunication.  Mr. Pindar was not disciplined or required to use leave to make 

up the time.   

 IBEW has not demonstrated interference with protected employee rights.  

Mader requested that lab employees be allowed to start their workday late.  Peak 

authorized the late start.  However, when he noticed that Mr. Pindar left before the 

agreed upon time, he reasonably asked Mader about the matter in order to account for 

Mr. Pindar’s time.   

 In a matter involving another lab employee, Peak similarly inquired about 

Schrandt’s work time when he learned she was leaving early on weekends.  In fact, 

Schrandt was ultimately disciplined and required to utilize leave for leaving work early.  

There is no evidence of interference with employee rights and Mr. Pindar was not 

singled out when Peak inquired about his workday.   

4.  Late to Work 

 The complaint alleges that Peak interfered with employee rights when he 

issued verbal warnings to lab employees for being late to work.  
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 In early 2018, Peak noticed increased staff tardiness around the plant.  Mader 

was aware that employees were becoming lax in arriving on time, coming in five to ten 

minutes late every day.  Even Mr. Pindar recognized that employee tardiness was a 

problem.  He noted in his personal logbook when other employees were unreasonably 

late to work.  Fay testified he observed staff arriving late to work.  After punctuality 

was enforced, Fay said late arrival time decreased from 20 to 25 minutes, to two to 

three minutes.   

 On March 29, 2018, Peak met with Mader and O’Hair, asking them to address 

tardiness in their departments.  Peak told Mader he observed lab staff regularly 

arriving 10 to 15 minutes late.  Mader agreed it was a problem.  

 Mader starts her workday at 8:00 a.m., after the lab staff arrive at 7:00 a.m.  

She asked Peak to let her know if her staff arrived late.  In turn, Peak asked Mader to 

inform lab staff he would be watching their arrival time.  Mader met with the lab staff 

and told them to arrive on time.   

 Only three days later, on April 5, 2018, Mr. Pindar arrived late to work.  

Although there is a dispute whether Mr. Pindar was three minutes or six minutes late, 

Peak did not issue verbal warnings to lab staff as alleged in the complaint.  Peak 

simply asked Mader to address the matter with Mr. Pindar.  Peak’s request to Mader 

does not establish interference with protected employee rights.  The request to Mader 

did not infringe on employee communication rights or their right to participate in other 

protected activities.   
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 Even if slight harm was found, employers can enforce reasonable work rules 

during work time.  (State of California (Employment Development Department), supra, 

PERB Decision No. 1365a-S.)  Thus, this allegation is also dismissed.  

Retaliation 

 A public employer also violates employee rights when it retaliates against an 

employee for participating in protected activities.  (MMBA, § 3506.5, subd. (a); PERB 

Regulation 32603, subd. (a).)  To demonstrate a prima facie case of retaliation, a 

charging party must prove:  (1) the employee exercised rights under the MMBA; 

(2) the employer had knowledge of the exercise of those rights; (3) the employer took 

adverse action against the employee; and (4) the employer took the action because of 

the exercise of those rights.  (Novato Unified School District (1982) PERB Decision 

No. 210.)   

 Once the charging party has established a prima facie case, the burden shifts 

to the respondent to demonstrate that it had, and was motivated by, alternative, 

non-discriminatory reasons for taking adverse action.  (Palo Verde Unified School 

District (2013) PERB Decision No. 2337.)   

1. Protected Activity and Employer Knowledge 

 To establish a prima facie case of retaliation, IBEW must prove that Ms. Pindar 

engaged in activities protected by the MMBA, and that T-TSA was aware of these 

activities.  (Palo Verde Unified School District (1988) PERB Decision No. 689.)  To 

demonstrate the knowledge element, at least one of the individuals responsible for 

taking the adverse action must be aware of the employee’s protected activity.  (Oakland 

Unified School District (2009) PERB Decision No. 2061.)   
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 PERB has held that employee comments at a governing board meeting may 

demonstrate protected activity.  In Rio School District (2015) PERB Decision No. 2449, 

PERB found an employee engaged in protected activity when she spoke at a school 

board meeting criticizing an agreement to increase class size.  In Livingston Union 

School District (1992) PERB Decision No. 965, protected activity was found when an 

employee addressed the school board about oversized classes, a working condition 

affecting other employees.   

 It is undisputed that Ms. Pindar engaged in protected activity when she spoke at 

the T-TSA board of directors meeting in support of the employees’ efforts to organize, 

and that Chavez was aware of this conduct.  The June 14, 2017 T-TSA board meeting 

included a discussion of IBEW’s recognition petition filed on April 5.  Several employees 

spoke in opposition to union representation and requested a formal vote by all 

employees.  Ms. Pindar, in turn, addressed the board in support of IBEW and the 

employees’ organizing efforts by the card check procedure.  By expressing her support 

for the union and the efforts to organize employees, she engaged in protected activity.   

 Ms. Pindar’s 2016-2017 evaluation was prepared by Chavez, her immediate 

supervisor.  Chavez was present at the board meeting and was responsible for 

preparation of board meeting minutes and the meeting transcripts, which noted 

Ms. Pindar’s comments.  Thus, Chavez had direct knowledge of Ms. Pindar’s 

participation in protected activity.   

2. Adverse Action 

 In deciding whether evidence of an adverse action is established, PERB uses an 

objective test and will not rely upon the subjective reactions of the employee.  
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(Palo Verde Unified School District, supra, PERB Decision No. 689.)  “The test which 

must be satisfied is not whether the employee found the employer’s action to be 

adverse, but whether a reasonable person under the same circumstances would 

consider the action to have an adverse impact on the employee’s employment.”  

(Newark Unified School District (1991) PERB Decision No. 864, pp. 11-12.)   

 It is also undisputed that T-TSA took adverse action against Ms. Pindar when it 

gave her the 2016-2017 performance evaluation on October 19, 2017.  It is well 

established that a negative performance evaluation constitutes an adverse action.  In 

Jurupa Unified School District, supra, PERB Decision No. 2283, PERB found a 

negative annual evaluation to be adverse where it rated the employee as needs 

improvement overall, and in four of six categories.  In State of California (Department of 

Youth Authority) (2000) PERB Decision No. 1403-S, proposed decision, p. 33, an 

evaluation that included two substandard ratings was found to have an adverse impact 

on the employee’s employment.   

 In the evaluation given to Ms. Pindar on October 19, 2017, five of the 34 

categories were marked “Needs Improvement.”  The narrative included critical 

comments about failing to communicate with and comply with Chavez’s instructions, as 

well as describing specific deficiencies.  The negative ratings and comments in the 

performance evaluation demonstrate adverse action.    

3. Unlawful Motivation 

 A charging party must also show that the employee’s protected activity was a 

motivating factor in the employer’s decision to impose adverse action.  (Carlsbad 

Unified School District, supra, PERB Decision No. 89; Omnitrans (2010) PERB Decision 
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No. 2121-M.)  In the absence of direct evidence, an inference of unlawful motivation 

may be drawn from circumstantial evidence in the record.  (Carlsbad Unified School 

District, supra, PERB Decision No. 89.)   

 Although the timing of the employer’s adverse action in close temporal 

proximity to the employee’s protected conduct is an important factor (North 

Sacramento School District (1982) PERB Decision No. 264), it does not, without more, 

demonstrate the necessary connection or “nexus” between the adverse action and the 

protected conduct.  (Moreland Elementary School District (1982) PERB Decision 

No. 227.)  Facts establishing one or more of the following additional factors must also 

be present:  (1) the employer’s disparate treatment of the employee (State of 

California (Department of Transportation) (1984) PERB Decision No. 459-S); (2) the 

employer’s departure from established procedures and standards when dealing with 

the employee (Santa Clara Unified School District (1979) PERB Decision No. 104); 

(3) the employer’s inconsistent or contradictory justifications for its actions (State of 

California (Department of Parks and Recreation) (1983) PERB Decision No. 328-S); 

(4) the employer’s cursory investigation of the employee’s misconduct (City of 

Torrance (2008) PERB Decision No. 1971-M; Coast Community College District 

(2003) PERB Decision No. 1560); (5) the employer’s failure to offer the employee 

justification at the time it took action (Oakland Unified School District (2003) PERB 

Decision No. 1529) or the offering of exaggerated, vague, or ambiguous reasons 

(McFarland Unified School District (1990) PERB Decision No. 786); (6) employer 

animosity towards union activists (Jurupa Community Services District (2007) PERB 

Decision No. 1920-M; Cupertino Union Elementary School District (1986) PERB 
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Decision No. 572); or (7) any other facts that might demonstrate the employer’s 

unlawful motive (North Sacramento School District, supra, PERB Decision No. 264; 

Novato Unified School District, supra, PERB Decision No. 210). 

a. Timing 

 A close proximity in time between an employee's protected activity and the 

employer's adverse action is a necessary circumstantial factor to consider in 

establishing nexus.  (North Sacramento School District, supra, PERB Decision 

No. 264.)  There is no “bright line” rule, however, for establishing how close in time the 

protected activity must be to the adverse act.  (Regents of the University of California 

(UC Davis Medical Center) (2013) PERB Decision No. 2314-H, p. 12.)  “The proximity 

in time between the protected activity and the adverse action goes to the strength of 

the inference of unlawful motive, but is not determinative by itself.”  (Id. at p. 12.)   

 Ms. Pindar spoke in support of the union at the T-TSA board of directors 

meeting on June 14, 2017.  She received the evaluation on October 19, four months 

later.  This four-month proximity between her protected activity and receipt of the 

negative evaluation supports an inference of unlawful retaliation.  (Escondido Union 

Elementary School District (2009) PERB Decision No. 2019, p. 17; Mountain Empire 

Unified School District (1998) PERB Decision No. 1298.)  Although timing is 

demonstrated, other nexus factors must be established to state a prima facie case of 

retaliation.  (North Sacramento School District, supra, PERB Decision No. 264; 

Moreland Elementary School District, supra, PERB Decision No. 227.)  
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b. Departure from Established Procedures and Standards 

 PERB may infer unlawful motive from a respondent’s departure from existing 

practices and standards in dealing with an employee.  (Garden Grove Unified School 

District (2009) PERB Decision No. 2086, dismissal letter, p. 4.)  To establish such an 

inference, the charging party must establish what the respondent's practice is and how 

the respondent deviated from that practice.  (Garden Grove Unified School District, 

supra, PERB Decision No. 2086; Los Angeles Unified School District (2014) PERB 

Decision No. 2390, proposed decision, p. 16.)     

 T-TSA’s practice regarding performance evaluations is that any concerns must 

have previously been discussed with the employee before including them in an 

evaluation.  Griffin followed this policy with Ms. Pindar’s August 2016 probationary 

evaluation, the first evaluation prepared by Chavez.  There, Griffin withdrew the 

evaluation after he determined that several of the concerns Chavez included in the 

evaluation had not first been discussed with Ms. Pindar.   

 Chavez departed from this procedure again in Ms. Pindar’s October 2017 annual 

evaluation.  Chavez accused Ms. Pindar of failing to provide advance notice of two 

specific inspections without first discussing these instances with her.  Although Chavez 

admitted she had the opportunity to discuss the delayed notices with Ms. Pindar, she 

chose not to.  Had she done so, she would have learned that one was a tentatively 

scheduled inspection, and in the other case, workload issues may have been a 

mitigating factor for the delayed notice.   



 58

 Chavez also criticized Ms. Pindar for asking her coworkers about the overtime 

notice protocol.  Chavez did not first inform Ms. Pindar that such questions should be 

directed to her before including the criticism in the evaluation.23   

 Further, Griffin disregarded instructions from T-TSA Board President Lewis after 

an investigation concluded that two paragraphs in the evaluation were “unreasonable.”  

Lewis directed Griffin to “strike the two paragraphs from the October 2017 evaluation.”  

In spite of the board’s clear intention that the unreasonable comments be removed from 

the evaluation, Griffin failed to redact the offending language.  Rather, he simply drew a 

thin line through the two paragraphs, leaving the negative and unreasonable comments 

entirely legible.  The evaluation remains part of Ms. Pindar’s personnel record, including 

the comments found to be unreasonable.  This is contrary to acceptable standards and 

the board’s clear intent that the offending language be removed or redacted from the 

evaluation.   

c. Shifting Justifications 

 An employer’s inconsistent or contradictory explanations for taking adverse 

employment actions against an employee may establish that those actions were taken 

for unlawful reasons.  (Livingston Union School District, supra, PERB Decision 

No. 965.)  

________________________ 
23 Even if Chavez had previously informed Ms. Pindar that she was not to 

discuss overtime policies with coworkers, this directive violated Ms. Pindar’s right to 
freely communicate with other employees about terms and conditions of employment.  
(Los Angeles Community College District, supra, PERB Decision No. 2404, p.11, fn. 5 
[“There is no more fundamental right afforded employees under the statutory scheme 
than the right to communicate with others about working conditions.”].)  
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 In early 2017, Parker fell in the parking lot on the way in to work.  Chavez noted 

the potential work injury and Parker was advised of her right to seek medical care.  In 

Ms. Pindar’s evaluation, Chavez chastised her for failing to provide immediate 

notification when she learned that Parker had gone to the hospital after work hours.  

Chavez first testified that T-TSA policy required supervisors to provide updates on the 

status of work injuries.24  When she could not identify a policy that required Ms. Pindar 

to immediately notify her that Parker had gone to the hospital, Chavez provided a 

different rational, stating that Ms. Pindar had a “moral obligation” to immediately report 

the information.  Contrary explanations by Chavez suggest unlawful motive.  

 In another example of shifting justifications, Chavez criticized Ms. Pindar for 

discussing with coworkers her frustration with a summer receptionist, instead of bringing 

her concerns to Chavez.  Chavez learned from another employee that Ms. Pindar spoke 

disapprovingly of the receptionist, yet Chavez deceived Ms. Pindar by falsely asserting 

that she personally overheard Ms. Pindar’s comments.  Chavez testified that she 

eventually admitted to Ms. Pindar that she had not personally overheard her comments.  

She later testified, however, that she had not disclosed her misrepresentation to 

Ms. Pindar, stating that it was “implied” when she told Ms. Pindar that she knew she had 

talked to other employees about the receptionist.   

 Together these facts, demonstrating close proximity in time, shifting justifications, 

and departure from established procedures, are more than enough to demonstrate a 

________________________ 
24 This is not to be confused with the requirement for immediate notification of a 

work-related injury or accident.  Chavez was notified of Parker’s fall earlier in the day.   
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nexus between Ms. Pindar’s protected activity and the adverse performance evaluation.  

IBEW has therefore established a prima facie case of retaliation.   

 Employer’s Burden of Proof 

 Once the charging party establishes a prima facie case of retaliation, the 

burden shifts to the employer to prove it would have imposed the same adverse action 

even if the employee had not engaged in protected activity.  (Novato Unified School 

District, supra, PERB Decision No. 210; Martori Bros. Distributors v. Agricultural Labor 

Relations Bd. (1981) 29 Cal. 721, 729-730; Wright Line (1980) 251 NLRB 1083.)  

When it appears that the employer’s adverse action was motivated by both lawful and 

unlawful reasons, “the question becomes whether the [adverse action] would not have 

occurred ‘but for’ the protected activity.”  (Martori Bros. Distributors v. Agricultural 

Labor Relations Bd., supra, 29 Cal. 721, 729-730.)  The “but for” test is “an affirmative 

defense which the employer must establish by a preponderance of the evidence.”  

(McPherson v. Public Employment Relations Bd. (1987) 189 Cal.App.3d 293, 304.)  

When conducting the “but for” analysis, the proper inquiry is whether the employer’s 

true motivation for taking the adverse action was the employee’s protected activity.  

(Regents of the University of California (1993) PERB Decision No. 1028-H.)  The 

employer must show that it had an alternative non-discriminatory reason for imposing 

the adverse action and that it acted because of this reason, not because of the 

employee’s protected activity.  (Palo Verde Unified School District, supra, PERB 

Decision No. 2337.)   

 T-TSA contends the comments in the evaluation were justified and Chavez’s 

concerns regarding Ms. Pindar’s work performance pre-date her remarks at the 
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June 14, 2017 board meeting.  T-TSA points out that Chavez gave Ms. Pindar “needs 

improvement” ratings on her August 2016 evaluation. 

 In August 2016, Chavez prepared Ms. Pindar’s third probationary evaluation.  

Five of the 33 categories were marked “needs improvement,” with an overall “needs 

improvement” rating.  Chavez also extended Ms. Pindar’s probation two months.  

Griffin determined, however, that Chavez failed to comply with the requirement that 

her concerns first be discussed with Ms. Pindar before raising them in the evaluation.  

He also concluded other expectations were unclear.  Griffin withdrew and shredded 

the evaluation.  Subsequently, a revised evaluation was issued to Ms. Pindar listing 

only two “needs improvement” ratings.   

 Ms. Pindar’s final probationary report was issued two months later in 

October 2016.  All categories were marked “good,” the second highest rating below 

“superior,” with an overall “good” rating.  There were no negative comments. 

 These facts undermine T-TSA’s assertion that Chavez’s concerns with 

Ms. Pindar’s performance pre-date her protected activity.  According to the 

October 2016 evaluation, Chavez had no issues with Ms. Pindar’s performance, and in 

fact rated her “good,” the second highest rating, in every category, and “good” overall.  

 Ms. Pindar received her next evaluation on October 19, 2017, which was issued 

after she spoke in favor of the union in June.  This evaluation, at issue in this case, 

rated Ms. Pindar at “needs improvement” in five of 34 categories.  The remaining 

categories were marked “competent.”  When asked to explain why the category 

ratings dropped from “good,” the second highest rating, to “competent,” the third of 

four ratings, Chavez stated the evaluation form changed and now the “competent” and 
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“good” ratings were equal.  When she was reminded that the evaluation form had 

been changed with Ms. Pindar’s October 2016 evaluation, Chavez could not explain 

the notable downgrade in the ratings.   

 T-TSA also asserts the ratings and comments in the October 2017 evaluation 

were justified.  The specific examples of Ms. Pindar’s performance issues, however, 

have largely been discredited.  First, the T-TSA board concluded that many of the 

comments were unreasonable.  The board directed the removal of criticisms 

concerning Ms. Pindar’s discussions with coworkers about overtime policy and her 

frustration with the summer receptionist, and her failure to immediately inform Chavez 

of the text message received from Parker’s husband.   

 The remaining specific comments concerned Chavez’s perception that 

Ms. Pindar failed to provide timely notice of two inspections.  This issue was not 

discussed with Ms. Pindar and on that basis should not have been included in the 

evaluation.  Further, there are reasonable explanations for any perceived delay in 

notice.  Chavez admitted that she purposely did not ask Ms. Pindar about the two 

inspection notices.  Had she simply inquired at the time, she would have learned that 

the date marked on Ms. Pindar’s calendar was a tentative date, as the inspection date 

was not finalized.  The other delayed notice may have been caused by workload 

issues, as Ms. Pindar was also performing Parker’s duties while she was on a 

five-month leave.  By failing to raise this with Ms. Pindar, Chavez was unable to 

assess whether the delay was reasonable under the circumstances.  
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 Accordingly, T-TSA has not met its burden by a preponderance of the evidence 

that it had an alternative, non-discriminatory reason for issuing Ms. Pindar the 

October 2017 performance evaluation.  

REMEDY 

 MMBA section 3509, subdivision (b), authorizes PERB to remedy unfair 

practices, providing, in part:   

“The initial determination as to whether the charge of unfair 
practice is justified and, if so, the appropriate remedy 
necessary to effectuate the purposes of this chapter, shall 
be a matter within the exclusive jurisdiction of the board.”  
 

 T-TSA is found to have interfered with employee rights guaranteed by the 

MMBA based on statements made by two T-TSA board members in violation of MMBA 

sections 3506 and 3506.5, subdivision (a), and committed an unfair practice under 

MMBA section 3509, subdivision (b), and PERB Regulation 32603, subdivision (a).  It 

is also found that T-TSA retaliated against Ms. Pindar by issuing her a negative 

performance evaluation in violation of MMBA sections 3506 and 3506, subdivision (a), 

and committed an unfair practice under MMBA section 3509, subdivision (b), and 

PERB Regulation 32603, subdivision (a).  By this conduct, T-TSA also interfered with 

IBEW’s right to represent employees in violation of MMBA section 3506.5, 

subdivision (b), and committed an unfair practice under MMBA section 3509, 

subdivision (b), and PERB Regulation 32603, subdivision (b).  All other allegations are 

dismissed.   

 PERB is authorized to order the appropriate remedy necessary to effectuate the 

purposes of the MMBA.  (MMBA § 3509, subd. (b); Omnitrans (2010) PERB Decision 

No. 2143-M.)  This includes an order to cease and desist from conduct that violates 
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the MMBA.  (Omnitrans, supra, PERB Decision No. 2143-M.)  This remedy is 

warranted here.   T-TSA is ordered to cease and desist from interfering with the rights 

of employees to participate in protected activities and retaliating against Ms. Pindar for 

her protected activity.   

 PERB’s remedial authority also includes the power to order an offending party 

to take affirmative actions to effectuate the purposes of the MMBA.  (City of 

Redding (2011) PERB Decision No. 2190-M.)  In retaliation cases, PERB may order 

the employer to expunge all records of the retaliatory conduct and rescind all adverse 

effects of the retaliatory action.  (Alisal Union Elementary School District (2000) PERB 

Decision No. 1412, disapproved in part on other grounds in County of Santa Clara 

(2017) PERB Decision No. 2539-M; County of Riverside (2009) PERB Decision 

No. 2090-M, disavowed in part on other grounds in Walnut Valley Unified School 

District (2016) PERB Decision No. 2495.)   

 T-TSA requests that if retaliation is found, an order issue allowing it to revise 

rather than remove the offending evaluation.  A large portion of the criticisms in the 

evaluation were found unreasonable based on T-TSA’s own investigation.  Other 

statements violated T-TSA’s procedures, which require issues to first be discussed 

with an employee.  It would be inappropriate to allow Chavez to issue Ms. Pindar 

another negative evaluation after being found to have retaliated against her.  T-TSA is 

ordered to rescind and remove the October 2017 annual evaluation from Ms. Pindar’s 

personnel file and destroy all copies maintained by T-TSA, including any copies 

retained by Chavez.  (Alisal Union Elementary School District, supra, PERB Decision 

No. 1412, disapproved in part on other grounds in County of Santa Clara, supra, 
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PERB Decision No. 2539-M; County of Riverside, supra, PERB Decision No. 2090-M, 

disavowed in part on other grounds in Walnut Valley Unified School District, supra, 

PERB Decision No. 2495.)  Further, any employment actions taken in reliance on the 

October 2017 evaluation must be rescinded.  (County of Riverside, supra, PERB 

Decision No. 2090-M, disavowed in part on other grounds in Walnut Valley Unified 

School District, supra, PERB Decision No. 2495.) 

 Finally, it is appropriate to direct T-TSA to post a notice of this order, signed by 

an authorized T-TSA representative.  This remedy effectuates the purposes of the 

MMBA by informing employees that T-TSA acted unlawfully, is required to cease and 

desist from such conduct, and will comply with the order.  (City of Selma (2014) PERB 

Decision No. 2380-M, proposed decision, p. 14.)  The notice shall be posted at all 

locations where notices to employees are customarily posted.  In addition to the 

physical posting requirement, the notice shall be posted by “email, intranet, websites, 

or other electronic means” customarily used by T-TSA to communicate with its 

employees.  (City of Sacramento (2013) PERB Decision No. 2351-M, p. 45.)   

PROPOSED ORDER 

 Upon the foregoing findings of fact and conclusions of law, and the entire 

record in the case, it is found that the Tahoe-Truckee Sanitation Agency (T-TSA) 

violated the Meyers-Milias-Brown Act (MMBA), Government Code section 

3500 et seq.  T-TSA violated the MMBA by interfering with protected employee rights 

based on statements made by two T-TSA board members, and by retaliating against 

Emily Pindar when it issued her a negative performance evaluation.   
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 Pursuant to MMBA section 3509, it hereby is ORDERED that the T-TSA, its 

governing board, and its representatives shall:   

 A. CEASE AND DESIST FROM:   

  1. Interfering with employee rights, guaranteed by the MMBA, to 

engage in protected activities. 

  2. Retaliating against Emily Pindar because of her participation in 

activities protected by the MMBA.  

  3. Interfering with the right of the International Brotherhood of 

Electrical Workers, Local 1245 to represent employees in their relations with T-TSA.   

 B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO 
EFFECTUATE THE POLICIES OF THE ACT: 

 
  1. Rescind and remove the October 2017 annual performance 

evaluation from Emily Pindar’s personnel file, and destroy all copies maintained by 

T-TSA, including any copies retained by Roshelle Chavez.   

  2. Within 10 workdays of the service of a final decision in this matter, 

post at all work locations where notices to employees are customarily posted, copies 

of the Notice attached hereto as an Appendix.  In addition to physical posting, the 

Notice shall be posted by electronic means customarily used by T-TSA to regularly 

communicate with its employees.  The Notice must be signed by an authorized agent 

of the T-TSA, indicating that it will comply with the terms of this Order.  Such posting 

shall be maintained for a period of 30 consecutive workdays.  Reasonable steps shall 

be taken to ensure that the Notice is not reduced in size, altered, defaced, or covered 

with any other material. 
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  3. Written notification of the actions taken to comply with this Order 

shall be made to the General Counsel of the Public Employment Relations Board 

(PERB or Board), or the General Counsel’s designee.  T-TSA shall provide reports, in 

writing, as directed by the General Counsel or his/her designee.  All reports regarding 

compliance with this Order shall be concurrently served on IBEW. 

Appeal Rights 

Pursuant to California Code of Regulations, title 8, section 32305, this Proposed 

Decision and Order shall become final unless a party files a statement of exceptions 

with the Public Employment Relations Board within 20 days of service of this Proposed 

Decision.  The Board’s address is:  

Public Employment Relations Board 
Attention: Appeals Assistant 

1031 18th Street 
Sacramento, CA 95811-4124 

(916) 322-8231 
FAX: (916) 327-9425 

E-FILE: PERBe-file.Appeals@perb.ca.gov 
 

In accordance with PERB regulations, the statement of exceptions should identify 

by page citation or exhibit number the portions of the record, if any, relied upon for such 

exceptions.  (Cal. Code Regs., tit. 8, § 32300.)  

A document is considered “filed” when actually received during a regular PERB 

business day.  (Cal. Code Regs., tit. 8, §§ 32135, subd. (a) and 32130; see also Gov. 

Code, § 11020, subd. (a).)  A document is also considered “filed” when received by 

facsimile transmission before the close of business together with a Facsimile 

Transmission Cover Sheet or received by electronic mail before the close of business, 

which meets the requirements of PERB Regulation 32135, subdivision (d), provided the 
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filing party also places the original, together with the required number of copies and 

proof of service, in the U.S. mail.  (Cal. Code Regs., tit. 8, § 32135, subds. (b), (c) and 

(d); see also Cal. Code Regs., tit. 8, §§ 32090, 32091 and 32130.)  

 Any statement of exceptions and supporting brief must be served concurrently 

with its filing upon each party to this proceeding.  Proof of service shall accompany 

each copy served on a party or filed with the Board.  (See Cal. Code Regs., tit. 8, 

§§ 32300, 32305, 32140, and 32135, subd. (c).) 

 



APPENDIX 
NOTICE TO EMPLOYEES 

POSTED BY ORDER OF THE 
PUBLIC EMPLOYMENT RELATIONS BOARD 

An Agency of the State of California 

 

 After a hearing in Unfair Practice Case No. SA-CE-1017-M, International Brotherhood 
of Electrical Workers, Local 1245 v. Tahoe-Truckee Sanitation Agency, in which all parties 
had the right to participate, it has been found that the Tahoe-Truckee Sanitation Agency (T-
TSA) violated the Meyers-Milias-Brown Act (MMBA), Government Code section 3500 et seq., 
by interfering with employee rights under the MMBA based on statements made by two T-TSA 
board members, and by retaliating against Emily Pindar when it issued her a negative 
performance evaluation.  
 
 As a result of this conduct, we have been ordered to post this Notice and we will: 
 
 A. CEASE AND DESIST FROM: 
 
  1. Interfering with employee rights guaranteed by the MMBA to  
   engage in protected activities. 
 
  2. Retaliating against Emily Pindar because of her participation in  

activities protected by the MMBA 
 

3. Interfering with the right of IBEW to represent employees in their  
employment relations with T-TSA.   

 
B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO 

EFFECTUATE THE POLICIES OF THE MMBA: 
 
  1. Rescind and remove the October 2017 annual performance   

 evaluation from Emily Pindar’s personnel file, and destroy all   
 copies maintained by T-TSA, including any copies retained by   
 Roshelle Chavez. 

 
Dated:  _____________________ Tahoe-Truckee Sanitation Agency  
 
 By:  _________________________________ 
   Authorized Agent 
 
THIS IS AN OFFICIAL NOTICE.  IT MUST REMAIN POSTED FOR AT LEAST THIRTY (30) 
CONSECUTIVE WORKDAYS FROM THE DATE OF POSTING AND MUST NOT BE 
REDUCED IN SIZE, DEFACED, ALTERED OR COVERED WITH ANY OTHER MATERIAL. 


